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Legal Disclaimer

 All materials have been prepared for general information purposes as a 

courtesy to the TRPA. The information presented is not legal advice, is 

not to be acted on as such, may not be current and is subject to change 

without notice. This information (1) is not provided in the course of and 

does not create or constitute an attorney-client relationship, (2) is not 

intended as a solicitation, (3) is not intended to convey or constitute 

legal advice, and (4) is not a substitute for obtaining legal advice from 

a qualified attorney. You should not act upon any such information 

without first seeking qualified professional legal counsel on your 

specific matter. The hiring of an attorney is an important decision 

that should not be based solely upon Web site communications or 

advertisements.



I.  TENNESSEE IS AN EMPLOYMENT AT-WILL STATE

A. Definition of employment at-will

Unless an employee has been hired for a definite term (for

example, one year), the employment is “at will” and either

party may terminate the relationship at any time, with or

without cause and with or without prior notice. As the

Tennessee Supreme Court has stated: “[u]nder long

established Tennessee law, an employee-at-will can be

discharged…for good cause, bad cause or no cause.” Clanton

v. Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 1984).

B. Exceptions to the Rule

Although Tennessee is an employment-at-will state, there

are several exceptions to the rule. Those exceptions include the

following:



Exceptions to the Rule

1. Discharge because the employee filed a claim (or 
lawsuit) for workers’ compensation benefits.

2. Discharge because the employee served, or is going to 
serve, on a jury.

3. Discharge because the employee “blew the whistle.”  
Tennessee’s whistleblower statute provides that it is 
illegal to discharge an employee solely because the 
employee “refused to participate in, or remain silent 
about, illegal activities.”  Tenn. Code Ann. § 50-1-304.  
Illegal activities means “activities which are in violation 
of the criminal or civil code of this state or the United 
States or any regulation intended to protect the public 
health, safety or welfare.”    



Exceptions to the Rule

4. Any other discharge that is in violation 
of a “well-defined public policy” of the 
State of Tennessee or the United States.

5. Any discharge that is discriminatory or 
retaliatory, in violation of applicable state 
or federal law.  State and federal laws 
prohibiting employment discrimination 
are discussed in Section II below.



Tennessee Human Rights Act “THRA”)

Purpose: Prohibits discrimination in employment on the 

basis of race, creed, color, religion, sex, age, national  

origin, pregnancy and handicap; prohibits retaliation 

against any employee or individual exercising their 

rights under the THRA. 

2. Principal Enforcement Agency: Tennessee Human  

Rights Commission (“THRC”).

3. 3. Potential Liability: Employment, 

reinstatement or front pay, back pay, lost benefits, 

interest, costs, attorneys’ fees,  damages for 

humiliation and embarrassment. 

4. Coverage: Employers with eight or more employees.



TITLE VII OF THE CIVIL RIGHTS ACT OF 1964

(“TITLE VII”)

Purpose: Prohibits discrimination in employment on the 
basis of race, color, religion, sex or national origin; prohibits 
discrimination against women affected by pregnancy, 
childbirth or a related medical condition.  Prohibits 
retaliation against any employee or individual exercising 
their rights under Title VII.

2. Principal Enforcement Agency: Equal 
Employment Opportunity Commission (“EEOC”).

3. Potential Liability: Employment, reinstatement or 
front pay, back pay, lost benefits, interest, costs, 
attorneys’ fees, compensatory and punitive 
damages of up to $300,000.

4. Coverage: Employers with 15 or more employees.



AGE DISCRIMINATION IN EMPLOYMENT ACT (“ADEA”)

Purpose: Prohibits employment discrimination 
on the basis of age against persons 40 years of 
age and older; prohibits  retaliation against any 
employees/ individuals exercising their rights 
under the law.

2. Principal Enforcement Agency: EEOC.

3. Potential Liability: Employment, 
reinstatement or front pay, back pay, 
lost benefits, interest, costs, attorneys’ 
fees,  liquidated (double) damages if the 
violation is willful.

4. Coverage: Employers with 20 or more 
employees.



 AMERICANS WITH DISABILITIES ACT 
(“ADA”)

1. Purpose: Prohibits employment discrimination against 
individuals with disabilities; requires employers to make 
reasonable accommodations for disabilities unless doing 
so would cause undue hardship to the employer; 
prohibits retaliation against individuals/employees 
exercising their rights under the law.

2. Principal Enforcement Agency: EEOC.

3. Potential Liability: Employment, reinstatement or front 
pay, back pay, lost benefits, interest, costs, attorneys’ 
fees, compensatory and punitive damages of up to 
$300,000.

4. Coverage: Employers with 15 or more employees.



THE GENETIC INFORMATION NON-DISCRIMINATION ACT 

OF 2008 

(“GINA”)

1. Purpose: Prohibits discrimination based on genetic 
information.  Prohibits employers from requesting, requiring 
or purchasing an employee’s or family members’ genetic 
information; prohibits retaliation; requires confidentiality 
with respect to genetic information.  

2. Principal Enforcement Agency: Equal Employment 
Opportunity Commission (“EEOC”).

3. Potential Liability: Employment, reinstatement or front pay, 
back pay, lost benefits, interest, costs, attorneys’ fees, 
compensatory and punitive damages of up to $300,000.

4. Coverage: Applies to “covered entities,” which generally 
include employers with 15 or more employees.  The 
regulations define “employee” as an individual employed by 
a covered entity, an applicant for employment or a former 
employee.  



 FAIR LABOR STANDARDS ACT (“FLSA”)

1. Purpose: Establishes minimum wage, overtime pay and child labor 
standards; prohibits discrimination and retaliation against employees 
who exercise their rights under the FLSA.

2. Principal Enforcement Agency: Department of Labor – Wage/Hour 
Division (“DOL”).

3. Potential Liability:

(a) for wage payment violation: unpaid minimum wages and/or 
overtime, an equal amount as liquidated damages for willful 
violations, interest, costs, attorneys’ fees and civil penalties of 
up to $1,000 per violation for repeat offenders.

(b) for child labor violations: civil penalties of up to $10,000 per 
minor employee who was the subject of a violation.

(c) For discrimination, retaliation: employment, reinstatement, 
promotion, lost wages, an equal amount as liquidated 
damages for willful violations, interest, costs and attorneys’ 
fees.

4. Coverage: Employers with an annual business volume of $500,000 or 
more. 



 FAMILY AND MEDICAL LEAVE ACT (“FMLA”)

1. Purpose: Entitles employees to take up to 12 weeks per 
year of unpaid, job protected leave for medical reasons 
(serious health conditions) for the birth or adoption of a 
child, and for the care of a child, spouse or parent who 
has a serious health condition. 

2. Principal Enforcement Agency: DOL.

3. Potential Liability: Employment, reinstatement and/or 
promotion, lost wages and benefits, and if none, actual 
monetary losses sustained as a direct result of a violation, 
an equal amount as liquidated damages for a willful 
violation, interest, costs and attorneys’ fees.  

4. Coverage: Employers with 50 or more employees within 
a 75-mile radius of the worksite where the employee 
needing leave is employed.



 TENNESSEE MATERNITY LEAVE STATUTE

1. Purpose: Entitles employees who have been employed by 
the same employer for at least 12 consecutive months as a 
full-time employee to take up to four months of unpaid 
leave for pregnancy, adoption, childbirth and nursing of 
an infant.

2. Principal Enforcement Agency: THRC.

3. Potential Liability: Reinstatement, lost wages and 
benefits, and potentially all other relief available under 
the THRA.

4. Coverage: Employers who employ 100 or more full-time 
employees on a “permanent basis” at the job site or 
location where the employee needing leave is employed.  



 NATIONAL LABOR RELATIONS ACT (“NLRA”)

1. Purpose: Protects certain rights of workers including the right 

to organize and bargain collectively through representation of 

their  own choice; prohibits discrimination/retaliation against 

individuals for exercising their rights under the NLRA.

2. Principal Enforcement Agency: NLRB.

3. Potential Liability: Injunctive relief, bargaining orders, back 

pay, front pay or reinstatement, lost benefits, interest and costs.

4. Coverage: Effectively, all employers with more than one 

employee.



 OCCUPATIONAL SAFETY AND HEALTH ACT 

(“OSHA”)

1. Purpose: Requires employers to furnish each employee with 

work and a workplace free from recognized hazards that can 

cause death or serious physical harm; prohibits discrimination 

and retaliation against employees who report potential OSHA 

violations.

2. Principal Enforcement Agency: OSHA/TOSHA.

3. Potential Liability: Injunctive relief, civil penalties of up to 

$70,000 per violation, criminal penalties of up to $70,000 and/or 

one year imprisonment.

4. Coverage: All employers. 



III. ISSUES TO CONSIDER BEFORE MAKING A 

TERMINATION DECISION IN NO PARTICULAR ORDER

1. Does the employee fall within a protected class (age,    

race, sex, religion, national origin, color, creed, 

disability/handicap, pregnancy)?

2. Are there any other red flags (whistleblower, workers’ 

compensation claim, jury duty, witness/some form of 

testimony, illness/sickness, medical/FMLA leave)?

3. Has a thorough and complete investigation been 

conducted?



III. ISSUES TO CONSIDER BEFORE MAKING 

A TERMINATION DECISION

4. Has the employee been disciplined for 

the conduct previously?

5. Are the reasons for the termination well 

documented?

6. Is the reason for the termination 

consistent with company policy, as stated in 

a handbook, employee manual or in 

practice?



7. Have other employees been treated 
differently for the same or similar 
conduct?

8. Are the reasons for the 
termination supported by the 
facts?  In other words, if we have 
to justify it in court, can we do so?

9. What is the employee’s length of 
service with the company?



10. What is the employee’s overall performance record 
with the company?

11. Is the decision maker objective?

12. Is termination the appropriate action or would some 
lesser form of discipline suffice?

13. Are there other extenuating circumstances (it’s the 
Christmas season; it’s the employee’s birthday; the 
employee was recently given a commendation or 
bonus for good performance)?

14. This list of issues is a guideline and is not exhaustive.  

Remember, when in doubt, call your attorney before making 
the decision.



IV. LEGAL CONSIDERATIONS WHEN 

INTERVIEWING

A.   Goal When Interviewing: Identify and Hire Most 

Qualified Candidate.

1.  Risks

(a) Asking questions or making comments which 

are, or arguably are, discriminatory.

(b) Asking questions or making comments which 

create, or  arguably create, a binding 

employment contract.



B. Employment At Will

(a) Comments to Avoid:

(b) Describing the job as “permanent” or “long-term;”

(c) Describing the job as a “career” job opportunity;

(d) Making excessive assurances about job security:

 “You will have a job here as long as you want 
a  job here.”

 “You will have a job here for the rest of your 
life.”

 “You will have a job here as long as you do a 
good job.”



C. Discrimination

State and federal laws prohibit discrimination on the basis 
of race, color, sex, religion, national origin, pregnancy, age 
and disability/handicap.

1.   Prohibited questions/comments

(a) Are you a U.S. citizen?

(b) Are you married?

(c) Are you planning to have a family?  When?

(d) What off-the-job activities do you participate in?



C. Discrimination

(e) Would you have a problem working with a 
female/male partner?

(f) Where did you grow up?

(g) Do you have children?  How old are they?

(h) What year did you graduate from high 
school?

(i) Where do you live?

** This list of prohibited questions is a guideline and is not exhaustive.



D. Discrimination – Disability

1.  Prohibited disability related questions 

(pre-offer stage)

(a) Do you have a physical or mental disability?

(b) Do you have a heart condition?  Do you have 

asthma or any other difficulties breathing?

(c) Do you have a disability which would interfere 

with your ability to perform the job?

(d)   How many days were you sick last year?



D. Discrimination – Disability

(e) How many days did you miss due to illness?

(f) Are any of your family members sick?  Is 

your family healthy?

(g) Have you ever filed for workers’ 

compensation?  Have you ever been injured 

on the job?

(h) Have you ever been treated for mental health 

problems?



D. Discrimination – Disability

(e) How many days did you miss due to illness?

(f) Are any of your family members sick?  Is 

your family healthy?

(g) Have you ever filed for workers’ 

compensation?  Have you ever been injured 

on the job?

(h) Have you ever been treated for mental health 

problems?



D. Discrimination – Disability

(i) What prescription drugs are you currently 

taking? (or other lawful drug use)

(j) Have you ever been in a drug or alcohol 

rehabilitation program?

(k) Major life activity (lifting, standing, walking) 

unless related to ability to perform specific 

essential function.

** This list is a guideline and is not exhaustive.



Permissible disability questions 

(pre-offer stage)

(a) Ask the applicant about his/her ability to perform 

specific  job functions, including whether the applicant 

can satisfy the physical requirements of a job and 

whether the applicant can perform essential job 

functions with or without reasonable accommodation;

(b) Ask the applicant if he/she can meet the job 

attendance requirements and ask about an applicant’s 

attendance record at a previous job;



Permissible disability questions 

(pre-offer stage)

(c) Ask applicants to describe or demonstrate how they 

would perform any or all job functions, so long as all 

applicants for the job category are asked to do this;

(d) Ask if an applicant is currently using illegal drugs;

(e) Tell applicants about an aspect of the hiring process, 

such as a timed typing test, and then ask the applicant 

whether he/she will need a reasonable accommodation 

for that aspect of the process;



Permissible disability questions (post-offer stage)

(a)  Inquire about possible existing 

disabilities of the offeree if:

(i) The inquiry is limited to the 

individual’s ability to perform job-related 

functions, and

(ii) The same inquiry is made of all 

entering employees for that type of 

position.



Permissible disability questions (post-offer stage)

(b) Require a medical examination of the offeree 

only if all entering employees for the same 

type of job are required to take the medical 

exam.

(c) Rescind a conditional job offer based on 

medical information received if the rescission 

is based on information that is job related 

and consistent with business necessity, and 

essential job functions cannot be performed 

even with reasonable accommodation.



Additional Tips

1.  Ask open-ended questions (questions that 

don’t invite a “yes” or “no” response).

Examples:

(a)   What do you like best about your 

current job?

(b)   What do you like least about your 

current job?

(c)   What is your greatest strength?

(d)   What is your biggest weakness?



Additional Tips

(e)   Present a hypothetical situation and ask how 

the applicant would resolve the problem.

(f)   How do you think others perceive you?

Note:     If you use notes or a checklist in the 

interview process, be careful what                        

you write.



QUESTIONS

AND 

ANSWERS


